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negotiations to conform yous ICAS to rules adopted in the Triennial Review Order that
were unaffected by the TRO Remand Order. SBC will address each of the issues raised
by your February 18th letter.

First, as you know, on February 11, 2005, SBC advised your company(ies) of SBC's
plans to implement the TRO Remand Order, via the following four Accessible Letters:
CLECALL05-017, CLECALL05-018, CLECALL05-019 and CLECALL05-020. Also
on February 11, 2005, SBC announced an intezim UNE-P Replacement Commercial
Offering via Accessible Letter CLECALLO05-016. As stated in Accessible Letters
CLECALL05-018 and CLECALL05-020, SBC has already provided you with proposed
language to bring your ICA(S) into conformity with the FCC's new unbundling rules, as
well as the transition plans and pricing for elements that no longet need be unbundled,
which will take effect on March 11, 2005, Signature-ready, printable versions of the
amendments are available via the SBC CLEC Website: CLEC Online at
https://clec.sbe.com/clec. The proposed Janguage was derived directly from the TRO
Remand Order, and thus should be implemented without delay, consistent with the
Commission’s admonition that the parties should not unnecessarily delay implementation
of the new rules and the parties” obligation to negotiate in good faith. Accordingly, we
again request that you immediately access the proposed language on CLEC-Online, print
the signature-ready amendment(s), execute and retum them to SBC or provide proposed
modifications as soon as possible so that we may promptly reach agreement and file
amendments with the appropriate state commission(s) in a timely manner,

In your letter, you do not clearly state what other issues you believe you need to negotiate
with SBC in the wake of the TRO Remand Order. If you have additional written
language proposals to make relative to the TRO Remand Order, scparate and apart from
the transition plan and pricing, please forward them to me at your earliest convenience.
However, negotiation conceming such proposals should not delay timely implementation
of the Commission®s new unbundling rules and transition plans, which are covered by
SBC’s online proposed amendment. In fact, SBC will begin billing the FCC’s transition
pricing modifications effective March 11, 2005 in order, among other things, to
accurately track amounts due from CLECs during the applicable transition periods and to
allow CLECs to assess the additional amounts that will be due upon amendment of their
ICA(S).

Second, SBC notes that you also have requested negotiations regarding certain rulings
made in the FCC’s 2003 Triennial Review Order. Your request is not appropriate at this
time. As you are aware, on October 30, 2003, January 16, 2003 or during negotiations of
successor ICAs, SBC notified your company(ies) of the issuance of the Triennial Review
Order, and requested negotiations to conform your ICA(s) to that Order. Subsequently,
on March 11, 2004 and July 13, 2004, or during negotiations of successor ICAs, SBC
notified your company(ies) of the issuance of the D.C. Circuit Court of Appeals’ USTA II
decision and provided additional language to conform your ICA(s) to that decision,
which vacated several of the key rulings of the Triennial Review Order. Notwithstanding
these prior notices and amendments proposed by SBC, your company’s ICA(s) have not
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been conformed to those decisions and are now the subject of formal dispute proceedings
in SBC’s 13-state territory. Therefore, it would not be appropriate, nor is it necessary, to
initiate negotiations at this time. As you are aware, SBC’s proposed conforming
Janguage for the Triennial Review Order hes been part of the public record in the state
dispute resolution proceedings for months. If your company(ies) are now prepared to
incorporate the language necessary to conform your existing ICA to the Triennial Review
Order. SBC is willing to engage in settlement discussions regarding that language, in
hopes that we quickly can come to agreement and dismiss your company(ies) from those
proceedings. However, any such settlement discussions would in no way affect the
ongoing state dispute resolution proceedings unless the parties are able to reach
agreement. If you are interested in incotporating the conclusions of the Triennial Review
Order and the TRO Remand Order into a single amendment, I am attaching sample
amendment langnage for your consideration.

Next, SBC notes that you have requested negotiations regarding unbundling of certain
elements under Section 271 of the Act and independent state authority. However, as SBC
previously has made clear, we do not believe that states have independent authority to
order unbundling of elements for which the FCC has made a finding of no impairment.
Moreover, we do not agree that negotiations of amendments to conform your ICAs to the
TRO Remand Order should encompass negotiation of scction 271 elements. Rather, any
such negotiations should occur outside the section 251/252 framework. SBC notes, in
this regard, that negotiations are not necessarily required to comply with any unbundling
requirements under section 271. For example, SBC’s special access offerings provide
any local loop transmission capability or local transport capability that might be required
under section 271.

SBC also rejects your contention that you may continue to purchase network elements
that are no longer subject to unbundling after the TRO Remand Order is effective on
March 11 because “the existing terms of [your] ICA continue in effiect until such time as
the Parties have executed a written amendment to the ICA.” As you know, the TRO
Remand Order, effective on March 11, 2005, specifically provides that requesting
carriers may po longer obtain new Mass Market ULS/UNE-P, DS1/DS3/Dark Fiber
Loops, and DS1 and DS3 Transport where there has been a finding of non-impairment
and where ILECs thus are not required to provide such clements under the new
unbundling rules. The TRO Remand Order further establishes transition plans for the
embedded base of those items. This should greatly assist your company(ies) in
implementing the 7RO Remand Order. Please note that, notwithstanding your ICA(s),
orders received for elements that have been declassified through a finding of non-
inspairment by the TRO Remand Order will not be accepted, beginning March 11,
2005, as clearly outlined in Accessible Letters CLECALL05-017 and CLECALLOS-
019. The FCC’s rules, effective March 11, 2005, provide that CLECs may not obtain
such eléments beginning on that date, and do not require contract amendments for
effectuation. See §51.319(4)(2), §51.319(2)(6)(ii), and §51.319(e)}2)(v)(B)-
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Finally, in your February 18th letter you also requested the identification of Tier 1, 2 and
3 information for High-Capacity Loops and Transport as applicable. This information
hes been posted to CLEC-Online as outlined in CLECALL05-027 and CLECALL05-031.
The business line criteria used to determine the tiers is in accordance with 4105, The
fiber-based collocator criteria nsed to determine the tiers is based on SBC’s inventory as
described in 100 of the TRO Remand Order.

If you bave any questions, please feel free to contact me.

Sincerely,

O, sppod o otnes

Cheryl Woodard-Sullivan
Account Manager

Ce:  P. O’Sullivan
L. Cooper
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PROPOSED TRIENNIAL REVIEW ORDER DECLASSIFICATION AND TRO REMAND ORDER
TRANSITIONAL AMENDMENT LANGUAGE

WHEREAS, the Federal Communications Commission ("FCC”) released on August 21, 2003 a "Report
and Order on Remand and Further Notice of Proposed Rulemaking” in CC Docket Nos. 01-338, 96-98 and
98-147, 18 FCC Red 16978 (gs correcied by the Errata, 18 FCC Red 19020, and as modified by Order on
Reconsideration (rel. August 9, 2004} (the “Triennisl Review Order” o “TRO"), which became effective as of
October 2, 2003; and

WHEREAS, by its TRO, the FCC ruled that certaln network elements were notrequired to be provided
as unbundied network elements under Section 251(c)(3) of the Telecommunicatiors AZPof 1886 (*Act”), and
therefore, [SBC ILEC] is no longer legally obfigated to provide those nemo.rl{/w an unbundied
basis to CLEC under federel law, and A LA™

WHEREAS, the U.S. Clrcuit Court of Appeats, District of Columbia crmms}ﬁ'éud its dabision in
United States Telecom Ass'n v, F.C,C., 369 F3d §54 (D.C. CIr. 2004) CUSTA I) ofmiarch 2, 2664 and its
associated mandate on June 16, 2004; and e e

B _"‘...‘ . ‘\.‘. "/
WHEREAS, the USTA I decision vacated certain of the FCC'yuids and parts ofthe FRO requiring the
provision of certain unbundied network elements under, Se¢iom 251 @(3)\ the Act; and

P S N ..»',/
WHEREAS, the FCC issued its Order on Rgrﬁanqﬁndudiﬁgirelawd uhbu\ﬁﬁh’ng rules,’ on Febrsary 4,
2005 ("TRO Remend Order’), hoiding that ar:gﬂmben\t\LEMs not required to provide access to local
clrcult switching on an unbundied basis to réquesting telebommunications carriers (CLEC) for the purpose
of serving end-user customers using DSO caplcttydaops ("rhassmarket unbundled local circult switching®
or "Mass Market ULS"), and halding thet an izumbint LEC |$\1ot required to provide access to certain

)
b , L

high-capacity loop and certain dedivated transporton . inbund)éd basis fo requesting telecommunications
cariers (CLECs); J"\:\;:\ - \,\._‘: \\/7

NOW, THEREFORE, in consideratiotof the foregoing, and the promises and mutual agreements set
forth in the Agreement 2ind.in this Amendmant, the Agreement is hereby amended to ensure that the the
terms and conditions of he-Agroement related o specific network elements made avallable hereunder on
an unbundied basis under Settions 261(g)(5) and (d)(2) ere conformed so as to be consistent with

s A

\

appllcablgﬁeggl law. N\ Y
1.1 TRO-Declassifled Elemeots. Pursuant to the TRO, nothing in the Agreement requires [SBC ILEC] to

prtLdeerFGLEC‘m of lowing items, eithar alone or in combination (whether new, existing, or
pre-exisﬁng)»véim'ang ther slement, service or functionality:
)

]
() enimnbe faciltes;
() \sgo’or OCn level dedicated transport;
(jii) enterprise market (DS1 and above) local switching (defined as (a) all line-side and trunk-
side facllities as defined in the TRO, plus the festures, functions, and capabilities of the
switch. The festures, functions, and capabifities of the swiich shall include the besic
switching function of connecting fines to lines, lines 1o trunks, trunks 1o lines, and trunks to
trunks, and (b) all vertical features that the switch is capable of providing, including
custom calling, custom local area signaling services features, and Centrex, as well as any
technically feasible customized routing functions);

+ Orer on Remand, Unbundisd Accees fo Metwork Elements; Review of the Section 251 Uninwiing Obiigsiions of incumbent Local Exchange
Camers, WC Dockst No, 04-313; CC Docket No. 04-338, (FCC roleasad Feb. 4, 2006).
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{v) OCn loops;
v the feeder portion of the loop;
(vi) line sharing;

{vii)  any call-related detabase, other than the 911 and E911 databases, to the extent not

provided in conjunction with unbundied local switching;

(vif)  SS7 signaling to the extent not provided in conjunction with unbundied local switching;
(ix) packet switching, including routers and DSLAMS;
(b4} the packetized bandwidth, featuras, functions, capabilies, elecironics and other

equipment usad fo transmit packetized Information over hybrid loops (as defined in 47
CFR 51,319 (a)(2)), including without fimitetion, xDSL-capabie line cards installed in digital
loop carrier ('DLC") systems or equipment used to provide pessive optical networking
("PON") capabilities; and LT

()  fiberotheshome loops and fibertothecurb loops (esdefinedsin 47 CFR. §

1.2 TRO Remand-Declassified Elements

1.21

51.319(a)3)) (FTTH Loops” and *FTTC Loops’), excepftn_fhe extent.het [SBC ILEC]
has depicyed such fiber in paraflel to, or in repiacement of, ansaXistirg copper Kop faciity
and elocts to retire the copper loop, In which case {SBCLEC] wi e
nondiscriminatory access to a 84 kilobits per seéond transmission\pahcg & of volce
grade service over the FTTH Loop or FTTE-Lodp on an unbundled basis“to the extent
required by terms and conditions In the Agreament, “ (N4
TN 13
i

{Hﬁss(barklt tinbundied kocat Switching and UNE-P)
/':, \ \,’5:/ e

Notwithstanding anything in the'Agreement, tto Rule 51.318(d) s set forth In the TRO
Remand Order, effectve March 11,2005, CLEC\s ot permitted to obtsin now Mass Merkat
ULS, either alone or in combinatibn(g&in with “UNE-P"). Accordingly, pursuant to Rule
51.319(d)(2)(l), athough [SBC ILEC] shall continye'to provide access to Mass Market ULS or
Mass Market UNE-P-to-CLEG-for CLEC tn serve [ts embedded base of end-user customers
(.., only Mass Market S or-Mags-Market UNE-P ordered by CLEC before March 11, 2005),
the price_for such Mass Merket UCS~and UNE-P shall be the higher of (A) the rate st whih
CLEC obRiined such Mass Matkst ULS and UNE-P on June 15, 2004 plus one dolar, or (B)
the rate thexappikable state comiigsion established(s), if any, between June 16, 2004, and
March 11, 2005, Rr-such-Mass Market ULS and UNE-P, plus one doflar. For purposes of this
Raragraph, "Mos¢”Market’ shiall mean 1 - 23 lines, inclusive (ie. less than a DS1 or

~"Enterprise” lovel) CLEC’&hall be fully lieble to [SBC ILEC] o pay such pricing under the

S
[
b

122

1.2.3

-

Agresment, including appficable terms and conditions setting forth penalties for falure to

\S~—comply withpaymérif terms, notwithstanding anything to the contrary in the Agreement.
- _,,.u-»——-.\ '._. o

e =

CLEC will Gomplete the transition of embedded base Mass Market ULS end Mass Market
URE-Pto4n altemative amangement by the and of the transition period defined in the TRO
Remand Order (8. by March 11, 2006).

Paragraphs 1.2.1 and 1.2.2, above, apply and gre operative regardiess of whether CLEC is
requesting Mass Market ULS or Mass Market UNE-P under the Agreement or under a state
tariff, f applicable, and regardiess of whether the state tariff is referenced in the Agresment or
not.

1.3 TRO Remand Declassified Elements {(High-capacity Laop and Transport)

1.3.1  Notwithstanding anything in the Agreement, pursuant to Rule 51.319(a) and Rule 51.319(e) as set
forth in the TRO Remand Order, effective March 11, 2005, CLEC Is not permitted to obtain the
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3.1

following new unbundied high-capacity loop and dedicated transport elements, either alone or In
combination:

Dark Fiber Loops;

DS1/D83 Loops in excess of the caps or fo any building served by a wine center described in Rule
51.319(a)(4) or 51.319(a)(5), as applicable;

DS1/D83 Transport in excess of the caps or between any pair of wire centers as described in Rule
51.319(e)(2)(i) or 51.319(e)(2)(ii), as applicable; or

Dark Fiber Transport, between any pair of wire centers as described | m Btfle §1‘319(e)(2)(‘w)
The above-listed element(s) are refemed to herein as the Affecwéserhem(s) £, '

/
132  Accordingly, pursuant to Rules 51.319(a) and (e), although [5%1 odnhnue fo
provide CLEC's embedded base of the Affected/Element(s) (i.e., only. Elements

ordered by CLEC before March 11, 2005), if ang-as beovided by the Agreénen the prics for
the embedded base Affected Element(s) shall be thé~hlgher of (A) the fate GKEC paid for the
Affectad Element(s) as of June 15, 2004 1S 78% or (B) the rate the/stste commission has
established or establishes, if any, June™16, 2004 mw'f 2005 for the Affected
Element(s), pius 15%. CLEC shall bé-fullyiable to [SBC u.si:; 1.pay such pricing under the
Agreement, including applicable“ferms andconé sefling/forth penalties for failure to
comply with payment terms, nommstammg\mMng o the cortrary in the Agreement.

.l
Seanly

133 CLEC will complete the transmoh of\embedded\hase Affected Elements to an altemative
arrangement by the.end of the transtion "peﬁod defified In the TRO Remand Order (12 or 18
months from the 7RO, %mmd Qrdé?s effectividate, as appiicable). For Dark Flber Aflected
Elements, CLEC will y'\servicss from such Dark Fiber Affacted Elements and
retum the facilites to [SI Lscny@e end of the transition period defined in the TRO
Ramancmrder forsuch Dark ﬁberAﬂecaed Elements,

134 Paragraphs U?‘a Mawve. apply and are operstive regardiess of whather CLEC is

requesting leme s) under the Agreement or under a state tariff, if applicable,
ff*aﬁd,regardless of’ whether#fie state tariff is referenced in the Agreement or not.

\‘Wﬂmmv LE#rBLANK]

Not:ce and Transrtlpn In addition to the network elements identified in this Amendmet as being no
longer subjboLmemdlfng under the Agreement, if the FCC determines thet one or more additional
network elements are no longer required to be unbundied under Section 251(c)(3), then [SBC ILEC] is
not required to provide the element(s} on an unbundied basis, either alone or In combination (whether
new, existing, or pre-existing) with any other element, service or functionzfity, to CLEC under this
Agreement, and the following notice and transition procedure shall apply.

3.1.1 [SBC ILEC] will provide written notice to CLEC of the fact that the network element(s) and/or
the combination or other amangement in which the network element(sj had been previously
provided on an unbundied basis is no longer required fo be provided. During a transitional
perfod of thirty (30) days from the date of such notice, [SBC ILEC] agraes o continue providing
such network element{s) under the terms of this Agreement.
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3.1.1.1 Upon receipt of such written notice, CLEC wil cease new orders for such network
element(s) that are identified in the [SBC ILEC] notice letter. [SBC ILEC] reserves the
right to monitor, review, and/or reject CLEC onders transmitted to [SBC ILEC] and, to
the extent that the CLEC has submitted orders and such orders are provisioned after
this 30-day transitional period, such network elements are still subject to this Paragraph
3.1, including the CLEC options set forth in subparegraph 3.1,1.2 below, and [SBC
ILECT's right of conversion In the event the CLEC options are not accomplished by the
end of the 30-day transitional period.

3.1.1.2 During such 30-day transitional periad, the following options are avallable to CLEC with
regard to the network element(s) identified in the [SBC ILE§]\ notics, including the
combination or other amangement In which the netwmk o me'h!(s) were previously
provided: |\
(i)  CLEC may jssue an LSR or ASR, as appucable mﬁnmm}ymr other
discontinusnce of the network elemente) andior the combinallon b ther aangement
in which the element{s) were previously prnvjded or \ \ e

(i)  [SBC ILEC] and CLEC may agree upon\an ter senvice a}tandemem (eg.viaa
separate agreement at market-b may agrse that an analogous
resale service or access product/o({erw m%y be shhs?tu)ed/ if avaliable.

Notwithstanding anything to the contrary in ﬂ% ment, includihg any amendments to the
Agreement, at the end of the thitty (30)\day al period, unless CLEC hes submitted 8
disconnect/discontinuance LSR or ASR,'#s.a )p{:a;me ‘u@sr sybparagraph 3.1.1.2(), above, and if
CLEC and [SBC ILEC] have failed to reaot}\ag ent, under subparagraph 3.1.1.2(ji), above, as to 2
substitute service ama or element, dhen\ESBC JEC] will convert the subject element(s),
whether alone or in combifiation.@ith-or as part of eny” ¢ sther arangement to an analogous resale or
access senvice or arrangemenl\fi“avan \at rdtés applicable to such analogous service or
arrangsment. ;\ el

\ ‘-..

Nothing in this Am&dment:sﬁbeﬁecl general application and effectiveness of the Agreement's
"changé>of law,” "mteNenIug Iaw, * successor rates” and/or any similarly purposed provisions. The
rights- -and-ogligations SetTorth in th§ Amendment apply in addition to any other rights and obligations
thgt may be created by s\:‘eh mtervenlng law, change in law or other substantively similar provision.

w——
s

A
"
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Accessible
Date: March 3, 2005 Number: CLECALLO5-037
Effective Date: N/A Category: Loop-Transport (UNE)
Subject: (BUSINESS PROCESSES) SBC's' Loop-Transport Non-Impaired Wire Center
Information

Related Letters: CLECALL05-019 Loop/Transport Order Rejection; Attachment: No
CLECALLO5-020 Loop/Transport Price
Increase/Transition Period; and CLECALL05-027 and
CLECALLO05-031 Loop/Transport Non-Impaired Wire
Center Identification

States Impacted: 13-States

Issuing SBC ILECS: SBC Indiana, SBC Ohio, SBC Michigan, SBC Wisconsin, SBC California,
SBC Nevada , SBC Arkansas, SBC lliinois, SBC Kansas, SBC Missouri,
SBC Oklahoma, SBC Texas and SBC Connecticut

Response Deadline: March 10, 2005 Contact: See Contact in this AL
Conference Call/Meeting: N/A

To: SBC’s Wholesale Customers

The purpose of this Accessible Letter is to provide additional information regarding the wire
centers that meet the FCC’s non-impairment thresholds for Dedicated DS1, DS3 and Dark Fiber
Transport routes and DS1 and DS3 loops as set forth in the FCC’s new Rule 51.319 and the
Triennial Review Remand Order (TRRO), released on February 4, 2005. Additionally, to the extent
notice is required under interconnection agreements, this Accessible Letter provides notice that
CLEC-specific collocation data may be disclosed for purposes of implementing the FCC’s TRRO and
Rule 51.319,

On February 22, 2005, SBC, via Accessible Letters CLECALLO5-027 and CLECALL05-031,
provided information which identified wire centers where CLECS are not impaired without
unbundled Dedicated DS1, DS3 and Dark Fiber Transport and unbundled DS1 and DS3 loops
under the FCC’'s new unbundling criteria, and where CLECs therefore will not be able to order new
facilities as of the effective date of the FCC’s TRRO, i.e., March 11, 2005.

SBC has received requests for additional data regarding 1) the number of ARMIS 43-08 business
lines, business UNE-P lines and UNE-loops and/or 2) the number of unaffiliated fiber-based
collocators in the identified wire centers. SBC is providing such information for the sole purpose
of allowing requesting carriers to fulfill their obligation to conduct the required “reasonably
diligent inquiry” before self-certifying that any request for high-capacity unbundled loops or
dedicated transport does not include facilities for which there is no impairment. This is to advise
you that such data will be available to counsel pursuant to the Protective Order issued by the FCC
in the TRRO proceeding (DA 04-3152, released September 29, 2004) at the following location:

Kellogg, Huber, Hansen, Todd, Evans and Figel P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036

Such information will be designated “copying prohibited” pursuant to paragraph 7 of the
Protective Order.

To schedule an appointment to view the information, please call Kevin Walker at 202-367-7820.

! References to “SBC” in this Accessible Letter encompass, as applicable, the Issuing SBC ILECs identified at the
beginning of this letter.




VAOI/KARPI/57620.2

WWW.X0.com

EXHIBIT B

XQ Communications

A0

™



http://www.xo.com

EXHIBIT D



